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Since the Supreme Court decided Daubert v. Merrell Dow Pharmaceuticals, Inc."
in 1993, courts have increasingly used the Daubert rule exclude the testimony of even
well credentialed and apparently well qualified experts. Because of the abuse of
discretion standard established in General Electric Co. v. Joiner,” a trial court’s decision
to strike expert testimony, thus shutting down the case before trial, is virtually immune
from criticism. As a result, it is imperative that Plaintiffs’ attorneys consider the Daubert
requirements at every stage where an expert is involved, including when choosing
experts, preparing expert disclosures, preparing expert reports, preparing the expert for
deposition, and, last but not least, responding to a Daubert motion.

What follows are some practical considerations regarding the selection of experts
and the proper way to present their opinions to give you the best chance of surviving

challenges to the admissibility of their testimony.

A. Do You Have the Right Expert?

It goes without saying that an expert must be qualified to give the opinion he or
she is offering. There is no excuse for offering an expert who is not qualified in the
relevant field. That seems like a simple rule, yet many attorneys overlook the fact that an
expert, while qualified by education, training or experience to give an opinion in one
area, may nevertheless lack the necessary qualifications to give the precise opinion
needed in a given case. Therefore, it is very important to verify that all opinions offered
by your expert are within the confines of his particular trainings and experience.
Anecdotal experience — i.e., “I’ve seen tires with holes in them” — is not enough. Being
an expert in one area no longer guarantees the admissibility of the witnesses testimony in
another, even though related, area.

In order to avoid the pain of loosing an expert after you get into a case, and
possibly losing the case entirely as a result, here are some basic thoughts on selecting the
right expert to start:

Think about what experts you need right after your first meeting with the client.
This will not only help you to understand what you need to prove your case; but it also
helps you to understand the financial commitment involved in accepting the
representation. Some thoughts on what experts are needed, include the following:
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* Do you need a causation expert — someone to testify that your client’s injury
was caused by the tortious conduct?

* Do you need an expert who can opine about the defect in the product?
Keep in mind that someone who is an expert in design, might not be
qualify as an expert in materials or warnings.

* Do you need an expert to talk about damages — someone to testify, for example,
about lost profits or the cost of a life care plan?

* Or, in a professional negligence case, do you need a standard of care expert? Or
two or three?

* What about a Fed. R. Civ. P. Rule 26 (b)(4)(B) consulting expert? If it is
potentially a large enough case, a consulting expert can be useful to help with
understanding the science and vetting your other experts too. You can use this
expertise to ensure that your testifying experts meet all the necessary
requirements.

B. Are All of The Expert’s Opinions Properly Supported?

Once you’ve determined who you are going to employ as experts to help prove
your case, the next step is to make sure that the experts’ opinions are going to pass
muster. Keep in mind that assuming you have retained a qualified expert, a Daubert
challenge is usually to an opinion offered, rather than an objection to the expert himself.
Again, if you have appropriately selected the expert by qualifications, the next step is to
establish that each of the expert’s opinions are properly supported. Generally, as
articulated by the Court in Daubert, the criteria for determining the admissibility of an
expert’s opinion have been reduced to the following four general conditions: (1) whether
the methods upon which the testimony is based are centered upon a testable hypothesis;
(2) the known or potential rate of error associated with the method; (3) whether the
method has been subject to peer review; and (4) whether the method is generally accepted
in the relevant scientific community. A more streamlined analysis can be articulated this
way: An expert’s opinion should be admitted if:

1. The opinion will be useful to the jury in deciding the ultimate issue
of fact.

2. The proposed expert is qualified to give the useful opinion.

3. The proposed evidence must be reliable testimony in an

evidentiary sense:
a. It must be based on sufficient facts or data;
b. The opinion must be the product of reliable principles and
methods;
c. The opinion must have been derived from the reliable (read
repeatable) application of the principles and methods to the
specific facts in the case.



This checklist should be used when writing any Rule 26 reports to insure that the
opinions will be admissible.

Unfortunately, there is an increasing tendency for courts to exclude testimony of
plaintiffs’ experts, perhaps in an effort to clear dockets and prevent lengthy trials, more so
than defendants’ experts. Even opinions supported by peer-reviewed evidence are being
struck on Daubert grounds. For example, in Castellow v. Chevron USA,’ the trial court
struck the plaintiff’s causation expert because it would not accept the methodology the
expert used to determine the plaintiff’s exposure to benzene, despite the fact that the
plaintiff’s expert offered a publication by the American Industrial Hygiene Association
(“AIHA”) in which the modeling approach utilized by the expert was described and
advocated. Thus, the judge chose to exclude the evidence as “unscientific,” even though
the scientific community agreed with the approach. Further, not surprisingly, the judge
then sealed the deal by granting summary judgment on the grounds that the plaintiff had
no proof of causation. This “Daubert Cocktail” that has a Daubert motion immediately
followed by a motion for summary judgment allows the striking of the essential opinions
underpinning the plaintiff’s case, followed by the granting of summary judgment to the
defendant. It is indeed a poisonous drink. It can sometimes be avoided simply by the
expediency of separating the filing dates for Daubert motions from dispositive motions,
and creating a scenario in the Scheduling Order that gives the Plaintiff time to cure
problems caused by a struck expert before a motion for summary judgment if filed.
Encourage orders that require the Daubert motion to be considered a discovery dispute so
that prior to the filing of the report the movant has to try to work out the issue with the
other side first.

Although the Supreme Court has made clear that a proffered opinion cannot be
based upon the ipse dixit of the expert,® the same rule does not seem to apply to the
courts’ interpretation of that evidence. Whether an opinion is admissible appears to have
less to do with the reliability and relevance of the evidence, than it does to the personal
interpretation of the judge or judges reviewing it. Give the abuse of discretion standard
of review applied to these rulings, there is very little a party can do after an order striking
an expert is granted. That is why it is so critical to win the motions in the first place.

That said, there are some basic concepts to consider in attempting to present an
expert that can survive any challenge. One way to address this on the front end is to
review the requirements for a proper Rule 26 Report. Even if you do not need to submit
a Report (for jurisdictions that have not adopted the federal rule), it is nevertheless
helpful to put the expert’s opinions down in this fashion.

* Start with a Report that includes a detailed description of the expert’s
qualifications — do not simply reference the expert’s CV — setting out the pertinent
parts of the expert’s training and experience and explaining how those
qualifications relate to the opinions being offered. The first goal is to make sure
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that it is patent that your expert’s expertise matches the needs of the case and
opinion offered. Tie prior experience to the present case by having the report
include a discussion how, for example, expertise in automobile seat belts transfers
and is relevant to seatbelts on ATVs. Another goal should be to dispel the notion
that your expert is merely a “hired gun” who is an expert in all things. Too often
experts, anxious to be hired, list everything 75 seemingly unrelated areas of
expertise. In the report, describe the relevant expertise without diluting it by also
describing the expert’s expertise in some unrelated field.

* Explain the relevance of your expert’s professional work and publications to the
opinions she is offering. This is written above — but it cannot be overemphasized.

* Explain the relevance of your expert’s professional memberships, particularly
those that require some work in an area and not just the payment of dues. (Make
sure your expert is actually a member of everything he or she claims to be a
member of.)

* Avoid the trap of trying to address each and every Daubert factor. That is an
artificial construct and it is not how scientists work. Instead, look at the more
practical analysis described above.

* Organize the expert’s opinions as would be set forth in a scientific paper —
include, for example, a Methods and Materials section if appropriate.

* Make certain that all opinions are supported and explained. If the expert uses a
term like “substantial factor,” make sure that the term is explained. You cannot
have too much detail here. The longer the better.

* Make connections. If the expert is relying on animal testing or in vitro testing,
explain why that is relevant to the opinions — in other words, make sure the report
describes why it is appropriate in this case to to rely on animal models in
evaluating human disease.

* Rule In/Rule Out — it is not enough for your causation expert to say that she
performed a “differential diagnosis.” Include a many alternative causes as
possible and explain why each was rejected.

* Make sure that the report states that the methodology employed is the same as
would be employed by other experts in the same field who are asked to opine on
same facts.

* Make sure that the report states, and that it is in fact true, that the methodology
used by the expert in this litigation matter is the same he or she would follow if
called upon to render an opinion in a non-litigation setting.



* Conclusions do make a difference — they have to make sense and cannot be an
illogical leap from the methodology. Explain, explain, explain. If you have any
doubt, consider taking and transcribing a rigorous cross examination of your
expert, and then going back and turning it into a narrative with all words defined
and all opinions that are supportable with written materials and research
supported. Imagine having the entirety of the expert’s testimony included in the
report as if he or she was going to read it as a narrative and you will most
assuredly have a motion proof report. Don’t worry about having several drafts as
Rules 26(b)(3)(A) and (B) protect drafts of any report or disclosure required under
Rule 26(a)(2), regardless of the form in which the draft is recorded.

* Perfectly comply with ALL of the technical requirements of the Fed. R. Civ, P.
Rule 26(a)(2). This is not complicated but some of the requirements are often
overlooked:

o The OPINIONS as described above;

o ALL of the DATA OR OTHER INFORMATION CONSIDERED —
include everything. The more the better. Books, articles, depositions,
photos, interviews, drawings, records, standards, etc.;

o EXHIBITS that the witness will use to illustrate his testimony.
Preemptively assume that you might use animations, drawings, charts,
etc. and list them to avoid having an expert who is prohibited from
using demonstrative exhibits;

o QUALIFICATIONS as described above — include ALL
PUBLICATIONS authored by the witness for 10 years;

o ALL DEPOSITION AND TRIAL TESTIMONY for the last 4 years
with enough information to actually find it. So, include the court and
case number. If a witness cannot generate this list with this
information he could be struck — don’t hire him.

o COMPENSATION.

C. Does the Expert’s Opinion Actually Assist the Trier of Fact?

A witness may not testify as an expert unless it can be shown that the opinion
offered will “assist the trier of fact.” The requirement that the testimony “assist the tier
of fact to understand the evidence or determine a fact in issue” goes primarily to
relevance by demanding a valid scientific connection to the pertinent inquiry as a
precondition to admissibility. As the Daubert Court explained:

The study of the phases of the moon, for example, may provide valid
scientific “knowledge” about whether a certain night was dark, and if darkness
is a fact in issue, the knowledge will assist the trier of fact. However, (absent
creditable grounds supporting such a link), evidence that the moon was full on
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a certain night will not assist the trier of fact in determining whether an
individual was unusually likely to have behaved irrationally on that night.’

In order for the expert’s opinion to assist the trier of fact, the expert must do more
than simply state a conclusion.” Thus, where an expert’s analysis assumes as true the very
question that he is called upon to resolve, it does nothing to assist the jury.* Further,
while an expert may rely, in part, on the findings of other experts, an opinion that merely
parrots the findings of another witness or contained in a written report does not assist the
jury in understanding the evidence. When a expert does rely on the report of opinion of
another expert his report should note that this kind of reliance is consistent with the
methodology followed by like experts. I.e., if a design engineer relies on a materials
engineer’s analysis the design engineer’s report should note that this kind of reliance is
what real world engineers do in private practice — not just in litigation settings. It is the
jury’s role to make credibility determinations, so an expert’s opinion, solely commenting
on the opinion of another, also does not assist the trier of fact.’

Keep in mind, however, that expert testimony need not be “complicated” in order
to assist the trier of fact. For example, the Eight Circuit Court of Appeals recently
rejected the defendant’s challenge to the plaintiff’s forensic accounting expert on the
grounds that he “made only simple mathematical calculations” which the defense
maintained the jury would be able to perform if simply provided a calculator and some
writing tools. The court noted that what is simple to one person may be quite difficult for
another.”  As long as the testimony will serve to aid those jurors for whom the
information is not already known, the expert should not be struck on the grounds that the
opinion is too pedestrian.

D. Are There Any “Skeletons” to Consider?

Some of the problems that your expert may face have nothing to do with the
opinions offered in your case per se; but may come up as a result of the testimony the
expert has given in the past. It is very important that you determine if the expert has ever
offered opinions that may be deemed inconsistent with the opinions offered in your case.
It is also important to show that the opinions of all experts you offer are consistent with
each other. When experts have conflicting opinions, it easy for courts to find that none of
them are reliable. Before offering the opinions of any expert, you must vet the opinions,
as well as the expert himself carefully. There are many sources to do this, not the least of
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which is to review all of the expert’s writings on the topic, as well as his or her prior
testimony (in federal court, the expert must provide a list of all testimony offered in the
previous four years — review that list and obtain the testimony, just as you would for the
defense expert). Consider whether the expert has applied this same methodology before.
Consider whether he has ever criticized the methodology of another expert using the
same methodology he intends to use in your case. Check their CVs for accuracy to insure
that they really did go to the particular college and that it actually exists. Make sure they
are up to date members of the boards they claim and are current in their licensure. Most
importantly, find out if the expert’s opinions have ever been excluded by any court.
While it is possible that the expert’s opinions were excluded for an unrelated reason, and
should not reflect poorly on him as an expert in your case, you definitely need to know
about the exclusion and reach your own conclusion as to how damaging the prior
exclusion may prove to be.

There are a number of helpful sources for vetting experts — yours as well as the
opposing parties’ - some or all of which should be utilized in all cases. The following
are probably the most well known of the on line resources.

¢ Trialsmith
*  Daubert on the web
¢ Daubertracker

In addition, both Westlaw and Lexis (LexisNexis Expert Witness Profile is particularly
interesting) have expert witness databases that provide quick access to any adverse ruling
involving experts. The bottom line is that you cannot assume that just because you have
an extremely qualified and professional expert, that there are no issues affecting the
admissibility of the opinions offered in your case. In many cases, the expert himself may
not be aware of the inconsistencies or adverse rulings — some of them don’t have very
good memories.

The bottom line is that we have to do as much work up front vetting our experts and
helping them write good reports as we do when preparing to attack our opponents’
experts.



